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Appeal and cross appeal from an order of the Supreme Court Chautauqua County (James
H. Dlllon J. ), entered July 26 2018 The order,demed the motlon of plalntlff Sealand Waste
LLC for summary Judgment and demed lIl part the cross motlon of defendants for summary
: Judgment ‘ o ‘ . e

e Itis hereby ORDERED that the order 50
by grantlng those parts of the cross:
second causes of actlon in the comp
part of the cross motlon for s ) g the clalm of plalntlff Sealand
Waste LLC based on alleged ethy cal vi nbers of defendant Town Board of the
Town of Carroll and remstatmg that clalm andj as mod lﬁed the order is affirmed without

o costs o ' \ - o

pp led: fromy is unammously modlﬁed on the law
summary Judgment dlsmlssmg the first and
_ealandeaste LLC and by denymg that

of Carroll [appeal No. 2],
, opt 200 1 122 AD3d 1234 [4th
. Dept 2014], lv denled 25 NY3d 910 5] [Jones III]; Jones v Town of Carroll 158 AD3d
1325, 1326 [4th Dept 2018], Iv d1sm1 e NY3 :1064 [2018] [Jones IV]) Here
defendants appeal and plalntlff Sealand Waste LLC (Sealand) cross-appeals from an order
o that demed Sealand's motlon for summary Judgment seeklng, inter alia, a declaration that
- Local Law No. 1 of 2007 (2007 Law) is 111ega1 andnull and v01d and denied in part and
| granted in part defendants cross motron{ or sun ‘mary Judgment dlsmlssmg Sealand'
complalnt . Co - ]

: Defendants contend on thelr appeal that the doctrlne of estoppel agamst inconsistent
! pos1tlons, ie., Jud1c1a1 estoppel precludes plain ffs from contendlng that the three
remaining causes of action in the amended complalnt of plamtlff Carol L. Jones,
1nd1v1dually and as executor of the estate of Donald J. Jones, and plalntlff Jones-Carroll,
. Inc (J ones plaintiffs) and the three ca es of n;fSealand's complaint are st111 pending
, because, when the J ones plalntlffs were seeking leave to appeal our determmatlon in Jones
1II- to the Court of Appeals they took the position | thatthose causes of actlon had been o
ﬁnally determlned That contentron lacks merlt "The doctrme of Judlcral estoppel provides
that where a party assumes a posmon ina legal proceedmg and succeeds i in maintaining that
~pos1t10n that party may not subsequently assume a contrary position because [the party's]
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1nterests have changed" (Reynolds V AT !3d 1256 1256 [4th Dept 2016] [1nternal

. ;We agree wrth defendants, however, that Sup_ eme Court erred in denylng that part of their
cross motron for summary Judgment dismissing the ﬁrst cause of actlon in Sealand'

' Yorkshlre, 14 NY3d 127, 13 _:[2_‘
the J ones plamtlffs have a vested

op"lrtyat 1ssue mstead
aintiff; provldmg access to the
fill n the entlre parcel and

en con ‘ngent upon the success of

' the testing and,permlttmg processes (see generally’ Bower Assoc v Town of Pleasant Val 2
. ~NY3d 617, 630 [2004]) - ‘

| For smular reasons, we also agree w1th defendants that the court erred in denymg that part

i"v101at10n (Matter of Novara v Canto : , o‘AD3d 103, 108 [3d Dept 2005], Iv
- denled 5 NY3d 710 [2005], see gene ole Aggre :ate A\ Town of Preble, 263 AD2d 849,
: ‘852 [3d Dept 1999], lv demed 94 Nde 760 [2000]) ' B ;

: Sealand contends on its cross appeal that the court erred in grantmg that part of defendants'
- CTOSS motlon seeklng summary Judgment dlsmlssmg 1ts clalm that the 2007 Law 18 arbltrary
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- and capncmus based on alleged eth': ‘
the Town of Carroll that occurr
" ‘"therefore]r irther m

a 'ons by members of defendant Town Board of
e law We agree, and we

lalm_ls t1mely under the

erally Matter of Save the -
a much as it relates back to the
v Barry, Bette & Led Duke, Inc 5
*‘Matter of Greater N.Y.

s ralsed,byrthe partles in thelr bnefs, and we
t] nor reversal of the order S
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